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Current Topics. 
Landlord and Tenant (Requisitioned Land) Bill. 


THE LORD CHANCELLOR moving in the House of Lords on 
l4th December the second reading of the Landlord and Tenant 
(Requisitioned Land) Bill, said that when a_ requisitioning 
authority took possession of leased premises the tenant had to 
turn out, but the lease between the landlord and tenant did not 
on that account come to an end. Subject to certain special 
provisions about disclaimer, the parties to the lease remained 
bound to one another according to its terms. If, for example, 
a tenant had entered into a repairing covenant with his landlord, 
that repairing covenant continued to bind him even in respect of 
damage that was done to the premises after they bad been taken 
over by the requisitioning authority, and when the tenant had 
no control over them at all. Amendments were needed, both to 
deal with the period during which the requisitioning was going 
on and also to deal with the situation when possession of the 
premises was given up, when—to use the modern phrase 
derequisitioning took place. The Bill proposed that during 
the pericd when requisition was operating the repairing covenant 
should not apply. If the tenant had been turned out and was 
not in a position to control the matter he would, under the Bill, 
during that period be no longer responsible under the repairing 
covenant or if. as was sometimes the case, the landlord had under- 
taken to repair, he would likewise be relieved during that period. 
The arranger: ent could do no injury to the owner of the premises 
because his claims were met by compensation from public funds. 
A second consequence of the present law was that under the Act 
of 1939, compensation for damage which had occurred during 
requisitioning was paid to the landlord. But unless the landlord 
was specially bound when he received that compensation, he 
was not under any obligation to the tenant to use the compensa- 
tion to repair the premises. Indeed, under the existing law it 
seems that the landlord, if he were so unreasonable, might 
conceivably get compensation from public funds for the damage 
which had occurred and then claim on the tenant under the 
repairing covenant. This Bill, therefore, provided, in the second 
place, that where upon possession being given up after 
requisitioning, compensation for damage was paid to the person 
entitled to the benefit of the covenant, no remedy for breach of 

the covenant should be enforced against the other party to the 
lease in respect of that damage. His lordship said that if the 
compensation from public funds was paid to the party who was 
under covenant to repair, then that covenant could be enforced 
against him and he could use the compensation money towards 
the cost of repair. There was one further anomaly, which was 
rather surprising. It arose under s. 12 (2) of the Act of 1939, 
which provided that compensation from public funds for damage 
to requisitioned property should not be paid to a person who was 
entitled, apart from the Act, to recover damages or indemnities 
in respect of the damage. It had been pointed out that that 
might, at least, be understood to mean this: that the requisi- 
tioning authority who had done the damage need not pay com- 
pensation for it at all if the landlord could enforce the repairing 
covenant against the tenant, because the landlord had got a 
second string to his bow—an alternative way of being indemnified. 
That was plainly inequitable, ana was remedied in s. 3 (2) of the 
measure. Inasmuch as the Bill corrected defects in the situation 
which would arise from existing war-time legislation in con- 
nection with these covenants to repair, it seemed plainly right 
that it should have effect as from the operative date of the Act 
of 1939 (24th August, 1939). The Bill was read a second time 
and committed to a committee of the whole house. 


Requisitioned Agricultural Land. 

A VITAL nationai problem relating to requisitioned agricultural 
land was discussed in the Hlouse of Lords on 14th December, 
when the EArt or Rosespery called the attention of 
H.M. Government to the compensation given to owners of 
agricultural land on the ** derequisitioning ” of their property, 
and to move for papers. The gist of the complaint voiced by the 
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noble Earl was that, under s. 2 (1) (b) of the Compensation 
(Defence) Act, 1939, the compensation payable for the taking of 
land, included. in addition to a rent, a sum equal to the cost of 
making good the damage which might have occurred during the 
period in which possession was retained (excluding fair wear and 
tear and damage caused by war operations), but the maximum 
sum payable was “ the value of the land at the time when posses- 
sion was taken.” The Eari or ROSEBERY gave examples to 
show how inequitably this might work in the case of agricultural 
land and how the cost of reinstatement, removing runways, 
asphalt, huts, and so forth, was greatly in excess of the actual 
capital value of the land. After some debate the Lorp 
CHANCELLOR said that the problem of reinstatement was a 
national question, and might form a very important branch of 
post-war policy. It extended over cases in which large tracts of 
country had been requisitioned and used for battle areas. His 
lordship agreed with Lord Hastings that if the national interest 
was left out and the matter was regarded simply from the point 
of view of a bargain between the Government and the landlord, 
it might be said: ** Why give him the value of the land aud the 
land itself?’ There were, however, cases in which further 
consideration had to be given to the national interest, and for this 
purpose it was useful to refer tc parallel provisions. Where 
under Defence Reg. 50 the Government had entered Jand to 
erect structures and excavate, without actually taking possession, 
there had already been much more handing back than in the case 
of requisitioned land. In those cases where the national interest 
required the land to be reinstated, the Crown did reinstate even 
though the cost exceeded the compensation otherwise payable. 
If the war agricultural executive committee considered that a 
particular piece of land should be reinstated for the purpose of 
food production or the like during the war, then that reinstate- 
ment was being made by the Crown. «As yet relatively little 
* derequisitioning ’* had taken place, but: the LORD CHANCELLOR 
gave an assurance that consideration would be given to the 
application of analogous treatment where the national interest 
required reinstatement in the case of requisitioned land. After 
this assurance the motion for papers was, by leave, withdrawn. 


The Education Bill. 

Some of the features of the new Education Bill introduced 
in the Commons on 15th December, 1943, are of special interest 
to those concerned with recruitment of the right type of young 
person into the professions. The introduction of a system of 
compulsory part-time education in working hours for .young 
persons up to the age of eighteen is one of the promised novelties. 
Local education authorities are to be obliged, not merely 
empowered, as they are now, to provide adequate facilities for 
technical, commercial and art education and general adult 
education. The authorities will also be required to provide in 
young people’s coileges for the part-time education in working 
hours of young persons up to the age of eighteen. There will 
be an obligation on young persons to attend on one whole day 
or two half-days for forty-four weeks in each year, or where 
continuous atte ‘ndance is more suitable, for a continuous period 
of eight weeks or two periods of four weeks in each year. Those 
solicitors who were once ambitious youths studying in evening 
institutes, will appreciate the significance of this revolution. 
The date for the coming into operation of these obligations will 
be fixed by Order in Council. In preparing their schemes the 
local authorities must consult universities, educational associa- 
tions and neighbouring authorities. It is to be hoped that 
professional organisations which provide educational facilities 
will also be consulted. The provisions relating to sc holarships 
and other forms of assistance are also more far-reaching than 
hitherto. Clause 76 enables a local education authority to grant 
scholarships and maintenance allowances to pupils over com- 
pulsory and a local education authority is also 
empowered to pay the fees of children ettending fee charging 
schools, including boarding schools. Clause 77 (1) enlarges the 
powers conferred on local education authorities by s. 74 of the 
Education Act, 1921, to aid research which would improve the 
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educational facilities of their area. Clause 93 (1) (6) empowers 
the Minister to make grants for the purpose of educational 
research to persons other than local education authorities. The 
new local education authorities will be the county councils and 
county borough councils only, but two or more such councils 
may be combined by the Minister on the grounds of economy 
and efficiency to form a joint education board. There will, 
however, be a system of delegation of specific powers relating 
to primary and secondary, education, as well as to some “ further 
education ” to * divisional educational executives ”? representing 
individual county districts or groups of them. The Bill includes 
all the legislative changes proposed in the White Paper published 
last July, and it fulfils its official description as ‘‘ the most com- 
prehensive measure in the history of English education.” We 
have been able to refer only to a few of its many innovations. 
An excellent explanatory memorandum (Cmd. 6492, price 3d.) 
gives details of the Bill’s 111 clauses and nine schedules, and 
it deserves to be closely studied. 


Free Legal Advice. 

IN a circular issued on 26th November by the Cambridge 
Ilouse (Trinity Hall) Free Legal Advice Centre figures are given 
showing the value of the Free Legal Advice Centre for the assist- 
ance of people of small means from the immediate neighbourhood, 
and those sent by Citizens’ Advice Bureaux from districts covering 
a wide area south of the Thames. Eight thousand interviews 
were given and letters written in 1942. In 1942 the effects of the 
intervention of the centre were: Lump sums saved or recovered, 
amounted to £1,836 6s. 6d.; the annual value of weekly sums 
saved or recovered was £795 7s. 8d. ; sums recovered by solicitors 
acting free of charge on behalf of the centre amounted to 
£2,555; by negotiations and by proceedings, £542 10s. This 
figure represented only the approximate amount of financial 
benefit accruing from the services. A proportion of this money 
would have been obtained by applicants in any event, but cases 
where the centre’s action obviously had no influence on the 
payment have been omitted. Moreover, the figures do not cover 
those cases where they had secured the return of furniture, 
laundry, gas cookers and other property, or where they had 
resisted a wide variety of claims against applicants. They had 
a.so omitted cases where benefit had resulted from advice only. 
Advice was still the largest part of the work. The majority of 
the cases where money was recovered arose from accidents or 
overcharging of rent, and the remainder related to money due, 
loss of goods, employment, and a variety of miscellaneous matters. 
The weekly sums saved or recovered were almost wholly due to 
reductions of rent where overcharging was stopped or forestalled. 
Not only could a tenant who had been overcharged recover 
retrospectively up to two years, but he kept the benefit of the 
reduced rent so long as his tenancy continued. Such a period 
would usually be considerably longer than the year which was 
the basis of the figures. The cases successfully settled by a money 
payment and dealt with entirely at the centre were mostly for 
small amounts. In only 21, out of a total of 219 cases, was more 
than £25 paid. but it would be appreciated that the work was 
well worth while having regard to the means of the people who 
received the payments. The larger cases were, as a rule, referred 
to firms of solicitors on a rota, and, whenever necessary (and 
possible), to solicitors who agreed to act free of charge, their 
expenses being guaranteed by the cases fund. In one instance, 
a settlement of £190 was reached when the applicant had originally 
been offered £10, and it was not unusual to find that a reasonable 
offer was only forthcoming when a firm of solicitors had been 
instructed and proceedings have been taken. The grants received 
from the Ministry of Health and the Pilgrim Trust provided only 
about one-half of the essential expenditure. Moreover, the 
expansion of the work had involved further expense, while the 
war and the increased cost of living had meant less voluntary 
help. Solicitors already give their services generously to the 
work of free legal aid, and they know how much that means to 
those who receive their bounty. The address of the centre is 
Cambridge House, 131, Camberwell Road, London, S.E.5. We 
need say no more. 


The Magistrates’ Courts. 

AMONG the many recent criticisms of the courts of summary 
jurisdiction and the methods by which they function, two deserve 
special attention from solicitors. One was in an address by 
Mr. R. J. PARKER, solicitor, of Swindon, on 21st October to the 
Swindon Kotarians. He thought much younger people should 
be appointed to the Bench, and that there should be some tuition 
to qualify them for the job, but he was opposed to the appoint- 
ment of stipendiary magistrates because of the element of chance. 
“It is quite all right if you have a good one,” he pointed out, 
“but you might be landed with a crank and get some atrocious 
justice. You might, for instance, get a stipendiary who is a rabid 
teetotaller.... With a bench of magistrates the odds are that 
there will be one or two who take a drink before dinner.” He 
added that most young people, if they were invited to become 
magistrates, refused, and he suggested they might adopt the 
Rotarian motto, ‘* Service before self.’ He further suggested 
that every man or woman not in a position to pay the costs of an 
appeal should be enabled to obtain a certificate entitling him or 





her to a free appeal against a conviction. He also condemned the 
usual habit of magistrates of dealing with juveniles in a ‘‘ family 
circle”? way, meaning the collection of evidence from the child’s 
schoolmaster, probation officer, or police. Mr. PARKER thought 
there was danger in that system, and he preferred the solemnity 
and impressiveness of the law as likely to be more effective. 
The second contribution to the discussion was made by ‘‘ A County 
Magistrate,’ writing in the News Chronicle of 10th November. 
He, too, thought that it was not a satisfactory solution to appoint 
stipendiaries and abolish the present system of unpaid magistrates. 
He asked: ‘“‘Is there uniformity between those courts which 
already have stipendiaries, and are they free from criticism. 
Owing to the enormous amount of work, he said, the ** present low 
standard of stipendiary magistrates would have to be lowered still 
further,” and would probably be * of a very similar standard to 
the present magistrates’ clerk.”’ After this back-handed compli- 
ment, the writer proceeded to criticise the magistrates’ clerk as 
having less experience of dealing with human nature than the 
magistrate (as if a solicitor interviewing clients sees less of human 
nature than a tradesman serving customers), and also for shouting 
at and frightening witnesses, for subservience to the Bench and 
failure to warn them of the impropriety of discussing a case 
before any evidence has been heard. He finally reveals his 
recommendations that the age and qualifications of magistrates’ 
clerks should be carefully scrutinised and their appointment made 
only after they had been visited by some competent central 
authority, and that Home Office inspectors should visit the courts 
incognito so as to gather information which might lead to the 
removal of biassed and incompetent persons from authority. 
The latter suggestion smacks of the Gestapo and will find little 
support. The writer’s anonymous and sweeping attack on 
stipendiary magistrates and magistrates’ clerks has little, if any, 
foundation. Solicitors and counsel protecting the interests of 
their clients and the interests of justice well know whether to 
prefer a bench of lay magistrates or a stipendiary magistrate 
whose whole training has been directed towards enabling him to 
fulfil the duty of hearing both sides of a case and to appreciate 
the many important propositions of law which that elementary 
rule of justice involves. Moreover, if faced with the choice of 
appearing before an unguided lay bench, and one guided by a 
trained and experienced clerk they would certainly not be in any 
doubt as to their election. If the system of appointing stipendiary 
magistrates were to extend over the whole country there would 
almost certainly be too much work for them to do without 
assistance, but that is as little a reason against such a proposal as 
it was for extending the system over the whole of the metro- 
politan police district, where the unpaid bench stil] render useful 
service for which they receive little public recognition. 


Recent Decisions. 

In Gover vy. Field, on 13th December (The Times, 14th December), 
the Court of Appeal (Scorr, LUxMOORE and GoppaARD, L.JJ.) 
held that a tenant of a house controlled by the Rent and Mortgage 
Interest Restrictions) Act, 1939, was entitled to recover from his 
landlord under ss. 1 and 14 of the 1920 Act, the difference between 
the rent paid by him and the standard rent, although in fact the 
tenant was paying a rent less than the rent paid by the previous 
tenant. 

In Duke of Westminster v. Stue Properties. Ltd.,on 14th December, 
(The Times, 15th December), BENNET?, J., held that a sum 
additional to rent and payable under a licence by a landlord 
to an assignee of a tenant who held the premises under a lease 
restricting the use of the premises to residential purposes only, 
the licence being to use the premises as office premises in con- 
sideration of the payment of a yearly rent of £50 so long as the 
premises were so used, was not ‘‘ rent ” within s. 50 of the War 
Damage Act, 1943, for the purpose of calculating the incidence 
of war damage contribution as between landlord and tenant 
under the Act. 

In Jn re Grosvenor, deceased, on 15th December (The Times, 
16th December), the Court of Appeal (THE MASTER OF THE ROLLS 
and GopDARD, L.J., LUxMoorE, L.J., dissenting) held that where 
two brothers died in an air raid as the result of the explosion of 
the same bomb on a small shelter the law proceeded on a basis 
of common-sense and the court was bound to draw the inference 
that the brothers died simultaneously ; it was not a case of 
uncertainty raising the presumption that they died simultaneously 
within s. 184 of the Law of Property Act, 1925. 

In Westminster Assessment Committee v. Westminster Con- 
servative Club, on 15th December (The Times, 16th December), 
the House of Lords (THE LoRD CHANCELLOR, LORD THANKERTON, 
Lorp Russk_L OF KILLOWEN, LORD MACMILLAN and Lorb 
Wricht) held that where the annual value of a club was reduced 
by reason of circumstances arising out of the present emergency, 
including the lighting restrictions, from £5,500 to £5,000 gross 
value, there was evidence to support the finding of quarter 
sessions that the reduction was not a reduction which reflected 
‘a general alteration in the value of all classes, or substantially 
all classes of hereditaments in the area’’ within s. 1 (2) (6) of 
the Rating and Valuation (Postponement of Valuatéons) Act, 
1940, but was due to special depreciation justifying a lowering of 
the assessment. 
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Subordinate Jurisdiction. 


In Board of Education v. Rice [1911] A.C. 179, Lord Loreburn 
made the following observations: ‘‘ Comparatively recent 
statutes have extended, if they have not originated, the 
practice of imposing upon departments or officers of State the 
duty of deciding or determining questions of various kinds . . . 
It will, 1 suppose, usually be of an administrative kind: but 
sometimes it will involve matter of law as well as matter of fact, 
or even depend upon matter of law alone ... I need not add 
that in doing either they must act in good faith and fairly listen 
to both sides, for that is a duty lying upon every one who decides 
anything. But I do not think they are bound to treat such a 
question as though it were a trial. . The Board is in the 
nature of an arbitral tribunal, and a court of law has no jurisdic- 
tion to hear appeals from the determination either upon law 
or upon fact. But if the court is satisfied either that the Board 
have not acted judicially in the way I have described, or have 
not determined the question which they are required by the Act 
to determine, then there is a remedy.” 

Since the decision in Rice’s case the number of ** administrative 
tribunals ’’ have greatly multiplied and the need for vigilance in 
supervising their conduct has become all the more necessary. 
In two recent cases, to which we shall refer later, we detect a 
closer scrutiny and a tighter supervision, but we apprehend the 
general public will not feel this irksome rather will they be 
thankful for it. 

These subordinate quasi-judicatories may be created in two 
ways, either by statute or by consent. Statutory jurisdictions are 
to-day operating on every hand. In war, necessity may demand 
such procedure but long before this war it had become the fashion 
to entrust the administration of such matters as education, 
insurance, transport, to official bodies. ‘‘ Bureaucracy ”’ is one 
term describing this tendency: ‘‘ the new Despotism ”’ another. 

It is but right to remember that preceding and alongside of 
these statutory jurisdictions there have existed voluntary tribunals 
to which, of consent, parties have entrusted a right of adjudication 
on certain matters such as arbitrators ; executives or councils of 
religious, professional, commercial, or social associations. 

Towards both types the policy of the law is the same. They 
are regarded as entrusted with a special matter and must deal 
with it in two respects, they must keep to the matter remitted to 
them and they must handle it fairly. Within these limits they 
can pretty well do as they please. They are not tied to any 
special procedure. As Viscount Haldane, L.C., said in Local 
Government Board v. Arlidge [1915] A.C. 120: ‘* When the duty 
of deciding is imposed, those whose duty it is to decide it must act 
judicially. They must deal with the question referred to them 
without bia:, and they must give to each of the parties the 
opportunity of adequately presenting the case made. The 
decision must be come to in the spirit and with the sense of 
responsibility of a tribunal whose duty it is to mete out justice. 
But it does not follow that the procedure of every such tribunal 
must be the same.”’ 

In a notable passage in his judgment in MacMillan v. The 
Free Church of Scotland (1859), 22 D. 290, Lord President Inglis 
thus comprehensively sums up the question: ‘It appears 
to me that the pursuer, if he had really suffered wrong, 
as he says he has—for he alleges that he has sustained 
injury at the hands of the defenders in regard to his 
character and his temporal interests—is entitled to redress 
like any other subject of the Queen, unless by his own 
voluntary act he has relinquished the right to seek such redress, 
and has in some lawful way subject himself to the power and 
authority of others without appeal. On the other hand, I think 
it is equally clear that the defenders, as office bearers and members 
of a religious association or body tolerated by law, are entitled 
to all the benefits and privileges which such toleration gives. 
If their bye-laws, or constitution, or rules of government, are not 
contrary to law—are not illegal in themselves—the courts of law 
will not interfere between them and their members in the fair 
application and enforcement of such rules against parties who 
have chosen to enter the body, and to subject themselves to its 
laws. But if the office-bearers or the governing authorities of the 
body go altogether beyond the sphere of the constitution of the 
association—if they deal with a member in a way that are not 
authorised by their constitution to deal with him—if they 
attempt to exercise over him a power or authority which he by 
becoming a member did not give them, and if by so acting they 
have done him injury, he will not be precluded from seeking 
redress, nor will the courts of law hold themselves precluded from 
giving him redress.” 

The foregoing comments have been occasioned by our perusal 
of two cases lately decided. In General Medical Council v. 
Spackman (1943), 87 Son. J. 298, the respondent’s name had 
been removed from the medical register in respect of ‘ infamous 
conduct in a professional respect ’’ which consisted of his having 
committed adultery with a woman to whom he stood in a 
professional relationship as had been found by decree of the 
Divorce Court by which the respondent had been ordered to pay 
to the husband his costs and £1,000 damages. At the hearing 
vefore the Medical Council the respondent was invited ‘“ to state 
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his case and produce the evidence in support of it.’’ He sought 
to negative the court’s finding of adultery by tendering evidence 
which, though available, was not called in the divorce proceedings. 
The council refused to hear fresh evidence on the subject, and 
directed the erasure of the doctor’s name from the register. 
The respondent contended that by reason of the council’s refusal 
to hear the evidence, the ‘‘ due inquiry ”’ required by the Medical 
Act, 1858, s. 29, had not been held and there had been a failure 
of natural justice. 

The statutory provision referred to ran as follows :— 

‘“Tf any registered medical practitioner shall be convicted 
in England or Ireland of any felony or misdemeanour, or in 
Scotland of any crime or offence, or shall after due inquiry 
be judged by the general council to have been guilty of infamous 
conduct, in any professional respect the general council may, 
if they see fit, direct the registrar to erase the name of such 
medical practitioner from the register.” 

The Court of Appeal and the House of Lords have unanimously 
found that there had not been ‘‘ due inquiry ’? and quashed the 
direction to remove respondent’s name. In so holding, the Lord 
Chancellor gave the following definite exposition of the law as 
applied to the actual case before him—*‘ It is not disputed that 
the General Medical Council, in exercising this jurisdiction, is 
not a judicial body in the ordinary sense: it is master of its own 
procedure and is not bound by strict rules of evidence. It is not 
subject to correction by the courts as long as it complies with 
s. 29 of the Act of 1858. That section draws a significant 
distinction between a case in which the impeached practitioner 
has been convicted of felony or misdemeanour, and a case in 
which the allegation of infamous conduct is not connected with 
a criminal conviction. In the former case, the decision of the 
council is properly based on the fact of the conviction, and the 
practitioner cannot go behind it and endeavour to show that he 
was innocent of the charge and should have been acquitted. In 
the latter case, the decision of the council, if adverse to the 
practitioner, must be arrived at ‘ after due inquiry,’’ and this, 
of course, means after due inquiry by the council. The question, 
therefore, is whether the council in this case can be regarded as 
having reached its adverse decision ‘* after due inquiry,’’ when it 
has refused to hear evidence tendered by the practitioner with 
a view to showing that he has not been guilty of the infamous 
conduct alleged, and that the finding of the Divorce Court against 
him as co-respondent is wrong. 

“It is worth observing that this problem does not arise only in 
connection with conclusions reached in the Divorce Court. 
A jury’s verdict of justification in proceedings for slander, 
judgment for the plaintiff in an action for seduction, a bastardy 
order made by a bench of magistrates—all these, and many 
other, instances of adverse conclusions reached in a court of 
law, might conceivably in certain circumstances lead to a charge 
against a medical man of infamous conduct in a professional 
respect. It seems obvious, in these other instances, that while 
the council might well treat the conclusion reached in the courts 
as prima facie proof of the matter alleged, it must when making 
‘* due inquiry ’’ permit the doctor to challenge the correctness 
of the conclusion and to call evidence in support of his contention. 
The previous decision is not between the same parties ; there is 
no question of estoppel or of res judicata. In such cases the 
decision of the courts may provide the council with adequate 
material for its own conclusion if the facts are not challenged 
before it, but, if they are, the council should,hear the challenge 
and give such weight to it as the council thinks fit. 

‘*The same view must, I think, be taken if the practitioner 
challenges the correctness of a finding of adultery by the Divorce 
Court. The decree provides a strong prima facie case which 
throws a heavy burden on him who seeks to deny the charge, 
but the charge is not irrebuttable. So much follows from the 
structure of s. 29 and from the necessity, if there is to be ‘* due 
inquiry,” of giving the accused party a fair opportunity of 
meeting the accusation. Unless Parliament otherwise enacts, 
the duty of considering the defence of a party accused, before 
pronouncing the accused to be rightly adjudged guilty, rests 
upon any tribunal, whether strictly judicial or not, which is given 
the duty of investigating his behaviour and taking disciplinary 
action against him. The form in which this duty is discharged, 
e.g., whether by hearing evidence viva voce or otherwise, is for the 
rules of the tribunal to decide. What matters is that the accused 
should not be condemned without being first given a fair chance 
of exculpation.” 

The other case arose in the Court of Session and was also an 
appeal, in this instance by an architect, against removal from a pro- 
fessional register (Cheyne v. Architects Registration Council (1943), 
S.N. 44). The Architects Registration Act, 1931, sets up an 
Architects Registration Council (hereinafter called ** the council’), 
and provides : 

Section 3. 
to set up and... 


(3) It shall be the duty of the Council .. . 
maintain a register to be called ‘ the 
Register of Registered Architects’... and to cause to be 
removed therefrom ... (6)... any names or particulars 
inaccurately entered in the register... .” 

Section 7 declares that if any registered person is convicted of a 
criminal offence, or if the committee appointed for the purposes 
of this section, after an inquiry held thereunder in respect of any 
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registered person, report to the Council that that person has been 
guilty of conduct disgraceful to him in his capacity as an architect, 


the Council may, subject to the provisions of this section, cause | 


the name of that person to be removed from the Register. ee 

Section 12 enacts that: ‘‘ If any person shall wilfully procure 
or attempt to procure himself to be registered under this Act 
by making or producing or causing to be made or produced any 
false or fraudulent representation or declaration, either verbally 
or in writing, the person so offending shall be liable on summary 
conviction to a fine not exceeding fifty pounds.” 

The appellant (Cheyne) had applied for registration under the 
Act stating his qualifications and had been admitted, his name being 
entered in the register in July, 1941. In September, 1942, the 
Council notified him of a resolution to remove his name from the 
register on the ground that the evidence submitted by him in 
support of his claim was false and misleading. After inquiry 
and certain procedure the resolution was passed and the name 
was removed. An appeal against this decision was taken. The 
main grounds of appeal included the following: (a) That the 
proceedings of the Council in respect of the removal of the 
appellant’s name from said register had been irregular, harsh and 
oppressive and contrary to justice. (6) That the appellant had 
not been guilty of either of the matters justifying removal of his 
name from said register specified in s. 7 of said Act, namely, 
a criminal offence or conduct disgraceful to him in his capacity 
as an architect : and (c) That it was ultra rires of the respondents 
under s. 3 or s. 7 now to review the qualifications which the 
appellant submitted as supporting his application for registration 
or to remove his name from the register.” 

The respondents admitted that they had not proceeded under 
the provisions of s. 7, and that there had been no prosecution or 
conviction under s. 12. They contended that their action had 
been concerned not with a matter of discipline, but with the 
initial question of the appellant’s qualification, and that the 
removal of his name was the removal of a name inaccurately 
entered as that of a qualified person. 

The court allowed the appeal and recalled the resolution 
complained of ; holding that the powers of the Council to remove 
from the register were limited by the terms of the Act, and that 
the provisions of s. 3 (8) (6) referred merely to the Council’s 
administrative function of maintaining the register in a formally 
correct: state. 

In both the cases we have been discussing. the administrative 
bodies concerned misinterpreted their powers. Both the 
professional men involved appear to have stood in a bad light, 
and it might be loosely said that the respective councils had taken 
quite enough trouble over their cases and that their removal from 
the professional registers, even though technically faulty. might 
probably be in the public interest and that the council’s decisions 
could well be left alone. But, as wiil be seen, the courts strictly 
held these quasi-judges to the limits of their periitted jurisdiction, 
and the cases are sharp reminders, particularly to the professional 
advisers of such tribunals, to examine closely the powers they have 
and to see that the persons arrainged before them are dealt’ with 
in scrupulous accordance therewith. 





A Conveyancer’s Diary. 
Commorientes. 

THE Times newspaper of 16th December, 1948, contains a report 
of the decision of the Court of Appeal in Re Grosvenor. Tt would 
obviously be premature for me to discuss the case fully before 
the appearance of the report in the Law Reports, but a word of 
warning may not be out of place. In Re Lindop |1942| Ch. 377, 
Bennett, J., in effect. decided that it is nearly or quite impossible 
to show that two persons, perishing in the same catastrophe. 
died at identically the same moment. He therefore held that 
it was ** uncertain ” which of two such persons survived the other : 
the consequence was that s. 184 of the Law of Property Act 
applied, and the persons in question were treated for property 
purposes as having died in order of seniority. So far as it is at 
present possible to tell, the facts in Re Grosvenor were indis- 
tinguishable from those in Re Lindop, and Cohen, J.,. followed the 
decision of Bennett, J. By a majority. however, the Court of 
Appeal (Lord Greene, M.R., and Goddard, 1..J., Luxmoore, L.J.. 
dissenting) allowed the appeal, and held that the two persons 
died simultaneously. There being thus no uncertainty, s. [Sd 
did not apply. Leave to appeal to the House of Lords was given. 
Pending that appeal, it will clearly be most unsafe for the executors 
ov administrators of persons perishing in the same catastrophe 
who benefit, or may benefit, under cach other's wills or intestacices, 
to distribute the estates of their testators or intestates unless the 
distribution is the same whether or not s. 184 applies, or unless 
satisfactory arrangements can be made securing that the estate 
will be redistributed if the proposed method turns out to have been 
wrong. As Lord Greene intimated, the Question is more 
metaphysics than of law and judicial opinion is very evenly 
ve Grosvenor and Re Lindop have shown. 


Appointment of New Trustees. 
By Trustee Act, s. 18, it is provided: * (1) Where a power or 
trust is given to or imposed on twe or more trustees jointly, the 


divided, as 


of 


same may be exercised or performed by the survivors or survivor 
of them for the time being. (2) Until the appointment of new 
trustees the personal representatives or representative for the 
time being of a sole trustee, or, where there were two or more 
trustees, of the last surviving or continuing trustee, shall be 
capable of exercising or performing any power or trust which was 
given to, or capable of being exercised by, the sole or last surviving 
or continuing trustee, or other the trustees or trustee for the time 
being of the trust.’ The last clause of subs. (2) seems to be 
intended to permit two or more personal representatives of a 
deceased sole trustee to give receipts for capital moneys ; if that 
clause had not been there, they would have been confined to 
such powers as a sole trustee can exercise, which would not 
include the receipt of capital moneys. It is also to be noticed 
that an intestacy does not of itself break the chain of trusteeship 
as it does of representation (see Administration of Estates ‘Act, 
s. 7), since it is his personal representatives and not only his 
executors who are to act as successors to a deceased sole trustee. 
It has long struck me as unnecessary that the chain of representa- 
tion should be thus broken and it is illogical that the rule for 
trustees should be different. 

The personal representatives are not definitively made trustees 
by subs. (2). It is merely provided that they shall be * capable 
of exercising or performing any power or trust, . until the 
appointment of new trustees.” If there is no person having 
power under the settlement to appoint new trustees, I have no 
doubt that the personal representatives have power to do so, 
and, if they wish to be relieved of the trust, generally will do so. 
But they cannot be compelled to do anything at all, since they 
have not accepted the trust (Re Ridley [1904] 2 Ch. 774, upheld 
by the Court of Appeal in Re Benett [1906] 1 Ch. 216). [t will 
follow that if they do take steps to appoint successors to them- 
selves they are entitled to their costs. 

Conversely, the personal representatives cannot insist 
acting and cannot save themselves from being ousted by the person 
entitled to appoint new trustees exercising the power of appoint - 
ment even after they have acted as trustecs. They do not even 
have to be made parties to the deed of appointment. Thus in 
Re Routledge {1909)| 1 Ch. 280, a settlement was executed in 
1874 whereby certain property was to be held by A and Bon 
trust for C for life; during their joint lives C and D were given 
a joint power to appoint new trustees. A died before B and B 
died in the joint lifetime of C and D, leaving X and Y as his 
executors. X and Y took possession of the trust estate and 
inanaged it, paying over the income to the tenant for life from time 
to time. Nearly three years later C and D in exercise of their 
joint power appointed R and P to be new trustees in the place. 
not of X and Y. but of A and B. The new trustees called on 
X and Y to hand over the trust documents to them. This demand 
was refused on the ground that the Act (then s. 30 of the 
Conveyancing Act, 1881) made X and Y trustees, that they had not 
retired, and that the purported appointment, to which they were 
not parties, was ultra vires. Neville, J., upheld the claim of the 
new trustees, on the ground that the Act did not nullify the power 
to appoint new trustees in place of the deceased trustees, but 
merely provided for the devolution of the trust estate and for 
the interim exercise of the trusts. He added ** In my opinion, 
directly [the] power [to appoint new trustees] is exercised the 
legal personal representatives of the last surviving trustee are 
displaced by the appointment and ousted for all purposes from the 
trust.” Neville, J.. in that case, gave all parties their costs out 
of the estate. but in a future case it seems unlikely that the 
interim trustees, faced with Re Routledge, would be allowed the 
costs of such a contest. It is a decision which is not very widely 
known, and is a convenient one, since it saves the appointors from 
having to take the trouble to trace the personal representatives 
of the deceased sole trustee, or from waiting for such repre- 
sentatives to be constituted. Where there is no one who has 
power under the settlement to appoint new trustees, the position 
is not so convenient, as the personal representatives themselves 
are the only persons entitled to appoint out of court. But in 
such a case, if there was any difficulty, it would presumably follow 
from Re Routledge that the court would appoint new trustees 
and would not necessarily require the personal representatives 
even to be made respondents to the summons. 


on 





Wills and Bequests. 

Mr. George Joseph Bayspool Porter, solicitor, of St. Albans, left £43,277 
with net personalty £26,892. 

Mr. R. M. Brydone, solicitor, Mundesley, left £12,997, with net personalts 
£11,840. 

Mr. Arthur Ernest Chapman, a legal coach in York and Leeds and for 
many years assistant lecturer in law at Leeds University, left £89,454, with 
net personalty £82,277. Among many bequests he left £50 each to the 
Zarristers’ Benevolent Association, the Barristers’ Clerks’ Association and 
the Solicitors’ Benevolent Association. 

Mr. Arthur Ernest Harris, solicitor, of Clifton, Bristol, left £20,278, with 
net personalty £19,168. He left £2,000 to the Shaftesbury Crusade of 
St. Philip’s, Bristol. 

Mr. John William McConnell, of Harrogate, formerly solicitor of Leeds 
left £56,109, with net personalty £53,407. 






































December 25, 1943 


THE SOLICITORS’ JOURNAL 


[Vol. 87] 453 








Landlord and Tenant Notebook. 


Sham Leases. 
Conqueror Property Trust, Ltd. v. Barnes Corporation (1943), 
60 T.L.R. 75, was an appeal by way of special case from a 
decision of the Appeals Committee of Surrey Quarter Sessions. 
The decision in question was discussed (without: mention of the 
names of the parties) in the ‘** Notebook ” of 26th June, 1943. 

The following is a short chronological statement of the main 
facts :— 

Between 1935 and 1987, a block of flats was erected. Before 
the war some of those flats (it is not clear that this applies to 
those figuring in the proceedings) were offered at maximum rents 
of £155 a year. After the outbreak of war rents obtained were 
from £78 per annum to £105 per annum. On 9th December, 
1939, the appellants, owners of the block, executed agreements 
demising four hitherto unlet flats to another company which 
was closely associated with them. The rents reserved ran from 
£210 a year to £250 a year, but the term was for one month in 
each case. The covenants were those usually found in tenancy 
agreements of residential flats. The grantee company never 
oceupied the flats, and the courts below found that they never 
intended to, but that the object was that the grantors might 
thereafter be able to let them at whatever rent could be obtained 
without making that rent the standard rent. 

On Ist June, 1940, the appellants let the £250 a vear flat 
(which, curiously enough, had a lower rateable value than the 
£210 one) to an individual at £78 a year on a quarterly tenancy. 
That tenant left on 24th July, 1941, and the flat was let at the 
same rent to another, this time on a monthly tenancy. On 
29th April, 1942, the appellants served her with a notice to quit, 
accompanied by an offer of a new tenancy at £96 a year. 
Whereupon she requested them to supply her with a statement 
in writing as to what was the standard rent of the dwelling-house 
(Increase of Rent, ete., Act, 1920, s. 11), and the answer she got 
named ** £250."" The local council then became interested, with 
the result that similar statements were made about the other 
three flats, the rents named corresponding to those reserved by 
the agreements of 9th December, 1939. Proceedings were then 
instituted and the appellants convicted under the above- 
mentioned section. 


| 


The Divisional Court has now upheld the views of the police | 


court and of the Appeals Committee. Indeed, in his judgment, 
Macnaghten, J., was, if anything, more outspoken than the 
learned chairman of the aforementioned Appeals Committee ; 
the latter described the leases as entered into, among other 
things, for the purpose of creating a fictitious standard rent : 
the learned judge characterised the agreements as ** shams.”’ 

The ratio <ecidendi was this: in order to satisfy s. 12 (1) (a) 
of the 1920 Act. which defines * standard rent’ as * the rent 
at which the dwelling-house was let.’ ete., there must be a real 
letting by a landlord who intended to let to a tenant who 
intended to use, and not just a document executed merely for 
the purpose of being paraded as a document establishing the 
standard rent. 

It is perhaps right to say that if the motive attributed to the 
appellants was a commercial one, it can hardly be described as 
greed ; their evidence showed that the profit they were making 
out of the flats was negligible. 

But regard for the object of the Acts—to protect 
| referred to in my article of 26th June (Rose and Frankton v. 
Crompton |1923] 2 K.B. 261 (C.A.)) would, though not a landlord 
and tenant case, go far to support the present decision, apart 
from the consideration of the ** mischief to be remedied.” 

Among landlord-and-tenant cases it is difficult to find any 
instance of a sham lease in the sense that the landlord never 
intended to let and the tenant never intended to use the demised 
unless, of course, one recalls and counts as such the 
numerous grants accepted by the late John Doe and 
fictitious tenants. Indeed, the nasty word “sham” occurs 
in a passage in which Lord Manfield, in the course of Goodtitle d. 
Chester v. Allen (1757). 1 Burr. 133, described the then action 
of ejectment as an ingenious fiction: ‘in form, it appears as a 
trick between two to dispossess a third by a sham suit and 
judgment, an artifice which would be highly criminal unless the 
court converted it into a fair trial between the proper parties.” 

\ few vears ago, however, there was a case in which an agree- 
ment between landlord and tenant was alleged to have been 
made for an unlawful purpose of the former, namely to throw dust 
in the eves of a rating assessment committee. This was Alecander 
v. Rayson (1936) 1 KB. 169 (CLA.), in whieh it appeared that the 
plaintiff had let the defendant a flat, undertaking to perform 
certain services, by a lease reserving a rent of £450 a year, at 
the same time entering into a written agreement to perform those 
services and one other service (maintenance of a refrigerator) 
in consideration of £750 a vear. A dispute having arisen about 
the way in which sundry of the services were being performed, the 
defendant withheld a quarterly payment due under the agree- 
ment, though tendering rent under the lease. 
she ultimately pleaded alleged that execution of the agreement 


premises ; 


other | 


tenants | 
-plays an important part in questions such as this, and the case | 


| 


One of the defences | 


was obtained by the plaintiff for the purpose of defrauding the ! 


local council by deceiving them as to the true rateable value of 
the premises, and by inducing them to believe that the true rent 
received was £450. The defendant. the onus being on her, called 
evidence in support of this plea: it appeared that the plaintiff 
had produced the lease, but not the agreement, to the assessment 
committee, who had reduced the assessment, but afterwards 
(the valuers having made enquiries of the defendant) restored 
the old figure. But du Pareq, J., without going into other issues 
(an alleged verbal agreement, and an alleged repudiation) held 
that in law the evidence disclosed no defence to the claim. 

The Court of Appeal thought otherwise, and their judgment 
laid down that if made no difference whether there was an 
intention to use the subject-matter of an agreement for 
unlawful purpose, or an intention to make use of documents 
evidencing that agreement for an unlawful purpose. There was 
no sham letting, and the defendant was grantee of the estate ; 
but the plaintiff could not rely on the lease and agreement. The 
case was accordingly remitted to give him an opportunity of 
making out his claim in some other way (the alleged verbal 
agreement): but if it was heard, it has not been reported. 

It will be observed that there is no conflict between Conqueror 
Property Trust. Lid. v. Barnes Corporation and Bryanston Property 
Co., Ltd. ve Kdwards (1943), 87 Sot. J. 439 (C.A.) ( Notebook ” 
Whicker, reported in The 


an 


of 


Times 


ib., 436) or Tedman v. 
2nd December, in which war-time deductions were held not to 


prevent the higher figure from being the standard rent. 








Obituary. 


Mr. Justice BENNETT. 


We learn with regret on going to press of the death of 
Mr. Justice Bennett, on Monday, 20th December. He had 
been a Judge of the Chancery Division since 1929. 9 An 


appreciation will appear in our next issue. 


LORD WARK. 
Lord Wark, a Scottish Lord of Session. died suddenly on 
Friday, 17th December, aged sixty-six. He was educated at 
Glasgow High School and at Glasgow University. In 1901 he 


was called to the Scottish Bar, and took silk in 1920.) From 1020 
to 1933 he was Sheriff of Argyll, and in the latter yvear he was 
selected to be a Senator of the College of Justice in Scotland. 
Lord Wark was generai editor of the ** Knceyclopwdia of the Laws 
of Scotland.” 

Sir GODFREY WARR. 

Sir Godfrey Warr, solicitor, of Messrs. Godfrey Warr & Co.,. 
solicitors. of Fenchurch Street, E.C.3, died on Saturday, [sth 
December, aged sixty-one. He was admitted in 1908. He took 
a prominent part in the public life of the City of London, serving 
as alderman of the Vintry Ward from 1986 to [942 and as a 
sheriff from 1988-39. Ele was a past master of the Drapers 
Company. 

Mr. R. ALLEN. 

Mr. Raymund Allen, barrister-at-law, died on Monday, [3th 
December, aged eighty. He was called by the Inner Temple 
in 1S9S. 


Mr. A. C. DOUGLAS. 

Mr. Archibald Campbell Douglas, barrister-at-law. died on 
Sunday, 12th December, aged seventy. Fle was called by 
Lincoln's Inn in 1912. 

Mr. J. PL VALERA. 

Mr. John Paul Valetta, barrister-at-law. died suddenly on 
Saturday. ISth December. He was educated at St. Paul’s and 
at Cambridge, and was called by the Inner Temple in 1902. He 


appeared in many notable cases. including the ** Moat arm” 
murder in 19038 and the Stinie Morrison murder case in 1911. 
Mr. W. G. CHRISTIANS. 

Mr. William George Christians, solicitor, of W. G., 
Christians & Son. solicitors, of Swansea, died on Monday, [8th 
December. He was admitted in 1895, and was a past-president 
of the Swansea and District Law Society. 

Mr. J. Tl. GRANT. 

Mr. James Hamilton Grant. solicitor, of Neweastle-on-Tyne, 

died recently aged sixty-eight. He was admitted in 1807. 
Mr. A. PICKLES. 

Mr. Arthur Piekles, solicitor, and senior partner in 
Oxley & Coward, solicitors, of Rotherham, died recently. 
was admitted in 1916. 

Mr. H. WILLISON. 

Mr. Herbert Willison, solicitor, of Birmingham, died recently. 
aged seventy-two. He was admitted in 1901. and for many 
years was senior partner in Messrs. Philip Baker & Co.. solicitors, 
of Birmingham. He retired shortly after the outbreak of war. 
but returned to duty as a practising meinber of the staff. 


Messrs. 


Messrs. 
He 





Mr. Franklin Delano Roosevelt, President of the United States of 
America, has been elected an Honorary Master of the Bench of Gray’s Inn. 
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To-day and Yesterday. 
LEGAL CALENDAR. 

December 20.—On the 20th December, 1687, Evelyn recorded : 
“ [ went with my Lord Chief Justice Herbert to see his house at 
Walton on Thames; it is a barren place. To a very ordinary 
house he has built a very handsome library designing more 
building to it than the place deserves in my opinion.” The 
diarist made a slip, for the house, Oatlands. was at Weybridge. 
In the following year the Chief Justice followed James If into 
exile and the place was given to his brother. 

December 21.—On the 21st December, 1667, Evelyn noted : 
* | saw one Carr pilloried at Charing Cross for a libel, which was 
burnt before him by the hangman.” From Pepys we know that 
Carr's offence was against the House of Lords, he having ** only 
erred in the manner of the presenting his petition against’ my 
Lord Gerard, it being first printed before it was presented.” 

December 22.—On the 22nd December, 1660, Evelyn wrote : 
“The marriage of the Chancellor’s daughter being now newly 
owned I went to see her . She was now at her father’s, at 
Worcester House in the Strand. We all kissed her hand as did 
also my Lord Chamberlain (Manchester) and Countess of 
Northumberland. This was a strange change—can it succeed 
well?”? Thus Anne Hyde, daughter ot the Earl of Clarendon, 
stood forth as the wife of the heir presumptive to the throne, 
James, Duke of York, to whom she had been secretly married. 
She was never Queen, for she died in 1671. but her two daughters, 
Mary and Anne, grandchildren of a Lord Chancellor, both sat on 
the throne. 

December 23.-—The health, spirits, good nature and humour 
of Sir Frank Lockwood had become so much a part of the life of 
his friends that the shock of his early death was a deep personal 
grief to them all. Augustine Birrell wrote: ‘ Lockwood's 
disappearance—so marked was his vitality. so efficacious his 
presence—imoved men to an unusual degree. The 23rd December, 
1897, found many of Sir Frank’s friends far from town. But the 
little church of St. Saviour’s in Walton Street was full of mourners, 
no one of whom could have trusted himself to speak as the coffin 
was carried up the aisle. An old friend read the burial service, 
and none but old friends heard it read. Love is said to be a rare 
thing outside the family circle ; it stood by Lockwood's grave.” 
Lord Rosebery wrote: ‘* He is gone, cut off in the flower of a 
vigorous hfe, in the spring-time of success, in the triumph of 
popularity. What that means to those who loved him, only those 
can realise who witnessed the congregation of sorrow that 
assembled at the little Chelsea church to bid him farewell.” 


barrister, two years married and five years called to the Bar, 
Lockwood was enjoying a Christmastide of which a record 
survives in a letter of 1876 written to his mother-in-law : in that 
relationship too he was happy. He and his young wife were 
then living at 18, Kensington Gardens Square. He wrote: * On 
Christmas Eve we had a dinner party. It consisted of the Lord 
Justice James and Lady James, Willy James, Mr. and Mrs. 
Grimston, George and Mary, Fred and Fanny, Molly, Kate and 
Murray and ourselves. Everything went off very well and you 
only were wanting . Your letter was read and received with 
applause. In the midst of our Christmas joy I am sure our hearts 
were with you. For though our weather is very cold, [ trust that 
we shall always keep a warm spot within for those we love.” 

December 25.—A quarter of a century earlier Frank 
Lockwood’s Christmases were being spent in his childhood’s 
home at Doncaster, under the roof of a delightful father, whose 
attention to the family business of quarry owners did not distract 
from being toymaker, artist and poet for his children. Frank’s 
eldest sister has left a record of Christmas as they celebrated 
it: “ We had for several years always a Christmas tree, when 
such things were rare in England. The tree stood in a case of 
plaster representing a hill; the shepherds and sheep were there 
and the star of Bethlehem was at the top. Pretty things came 
from Niirnberg to dress the tree and my father made the rest, 
assisted by my mother. They wrote for us in turn a poem for 
Christmas, a nicely printed copy being given to each of us on 
Christmas Eve. We sang carols round the tree, servants and 
children being trained by a musical friend to sing in parts. The 
Christmas tree was never repeated after the death in 1854 of two 
little sisters.”” Such records of the family life of another age, 
and they are numerous, suggest comparisons which make it 
hard to accept the dogma of human progress, automatic and 
inevitable. 

December 26.—On the 26th December, 1877, Christopher 
John Wickens Farwell was born. His father, then a young man 
not very Jong called to the Bar, was destined to win distinction 
as a judge in the Chancery Division and in the Court of Appeal. 
His mother was the daughter of Vice-Chancellor Wickens. He 
himself followed the family tradition and was called to the Bar 
by Lincoln’s Inn in 1902. He took silk in 1923 and in 1929 he 
was himself appointed a judge of the Chancery Division. His 
work was marked by clarity and rapidity of decision, and though 
in his judgments he was sparing in reliance on precedents he 
liked to make an apt use of some decision of his father, or his 


| 

















grandfather, or of a passage in his father’s famous book on 
Powers. the third edition of which he had prepared himself. 
His health was always delicate, but he went on working to the 
last, dying in April, 1943. On one occasion he found himself in 
a unique position when it fell to his lot to make a final order in 
a Chancery action commenced before his grandfather in 1873. 


ONCE YOUNG. 

* He did what any one of you would have done in the black- 
out. [am getting an old man, but it seems strange to me that 
this young lady should not be a willing party to a kiss when she 
had given him every chance and shown him every favour.” So 
spoke Mr. Justice Charles recently at the Lewes Assizes, 
addressing a jury who acquitted a sailor, charged with an assault 
on a land girl who had permitted him to see her home. The 
dictum recalls a story told by the Jate Maurice Healy, in his book 


on the old Munster Circuit, concerning a case at the Tralee 
Assizes. A young man was appealing against a decision of a 


county court judge in an action for seduction in which he was 
defendant. Mr. Justice Boyd was the judge of assize and the 
appellant’s counsel, forewarned by previous experience of his 
methods, felt it necessary to tell his client: ** He may ask you 
also whether you ever had anything to do with any other girl.” 
* Begor, that'll be a hard question,” said the man. ‘* It. will 


not,’ said his counsel. * Legally he has no right to ask you 
that at all, so | don’t mind telling you the proper answer. You 
just say to him: * Ah. my lord, is that a fair question ? Sure, 


wasn't your lordship young once yourself.’ ”’  ** Sure, (d never 
dare to say that.” * Well, if you won't you'll lose your case.” 
After some difficulty he screwed up courage to consent. As the 
evidence turned out, however, he lost his case without the 
question having been put or answered. That night his counsel 
and Healy dined with the judge. who, when the story was told 
him, burst out: ** Oh! my goodness! I'll never forgive you! 
Never!” “Oh, judge, it was only a joke. IT never thought 
you'd mind.” ‘ Mind? Mind? And you went to all that 
trouble and then you never passed me up a note to ask the 
question 2 T'll never forgive you—never!’’ The relationship 
of Bench and Bar in ireland was usually one of the friendliest 
intimacy. Nowhere else could have been heard the retort to 
Lord Chief Justice O’Brien when, ina somewhat similar context, 
he declared he was an extinct volcano, and counsel replied : 
* Begor, me lord. | think there’s a rumble in the ould crater 
yet.” 








Our County Court Letter. 
Flooding of Cellars. 


In Joseland vy. Kidderminster Corporation, at Kidderminster 
County Court, the claim was for damages for negligence. The 
plaintiff's case was that in December, 1942, owing to a fracture 
of a water main, the cellars of Nos. 45, 46 and 47, Radford Avenue 
had been flooded. The main was fifty years old and a two-foot 
covering of road surface was inadequate for modern traffic. 
Certain advice with regard to repairs had been given by the 
defendants, but this had only resulted in a waste of the plaintiff's 
money. The items of special damage were: Cost of concreting 
cellars, £32 lls. 8d. : cost of useless work and redecorating, £27. 
The sum of £20 was claimed as general damages, making a total 
of £79 Lis. 6d. The defence was a denial of negligence and it 
was not admitted that the defendants had induced the plaintiff 
to spend money on repairs. If any damage was caused by 
flooding (which was not admitted) the same was due to escapes 
of water from a well or drains on the plaintiff's own premises. 
It was also not admitted that advice was given to the plaintiff, 
but if the contrary were held, any such advice was given honestly 
and in circumstances not rendering the defendants liable in law. 
His Honour Judge Roope Reeve, K.C., held that, although their 
officials had not been negligent in the ordinary sense, the 
defendants were liable in law. If any advice was given, this was 
not in pursuance of any duty of the defendants, and was therefore 
Although the walls now appeared to be slightly 


gratuitous. 
Judgment was 


damp, no general damage had been proved. 
given for the plaintiff for £59 11s. 8d., with costs. 


Fresh Tenancy of Rooms. 

IN Ludlow vy. Gallagher and Harrison, at Oxford County Court, 
the claim was for possession of two rooms. The plaintiff's case 
was that he had let the rooms to a Miss Merry, who left at 
Christmas, 1942. She was frequently away, however, and in 
her absences the rent had been brought by the first defendant. 
After Christmas the plaintiff had therefore continued to accept 
rent from the first defendant, but only as agent for Miss Merry. 
It was not until May, 1943, that the plaintiff discovered that 
Miss Merry was not returning to the premises. From that date 
the plaintiff accordingly refused to accept rent from the first 
defendant, who had never been recognised as tenant. The 
defence was that the plaintiff knew, long before May, that 
Miss Merry had vacated the premises. A fresh tenancy had 
therefore been created by the acceptance of rent from the first 
defendant. His Honour Judge Donald Hurst gave judgment for 
the defendants, with costs. 
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Reviews. 


Crime and Psychology. By CLAUD MULLINS. With an Intro- 
duction by Dr. Epwarp GLOVER. 1943. Crown 8vo. pp. xvi 
and (including Index) 234. London: Methuen & Co., Ltd. 
Ss. 6d. net. 

Whether psychology will ever find both the cause and the 
cure of crime, time may tell. Mr. Claud Mullins shows how 
psychotherapy can aid in converting the criminal into a useful 
citizen. What starts as anti-social behaviour may lead to the 
police courts, and instances are given of actual cases in that court 
which have responded well to psychological treatment. With 
this constructive view in mind, the magistrate is faced with a 
difficult choice between a sentence to prison, which is unlikely 
to effect a cure, or a recommendation to psychological treatment 
while on probation, which may appear to disregard the immediate 
safety of the community. There are, moreover, some offenders 
who persist in their criminal careers in spite of help from the 
court and psychological treatment. 

In the chapter dealing with criminal procedure, Mr. Mullins’ 
psychological knowledge helps him to appreciate the difficulties 
and terrors of the layman, and he recommends a less formal 
court. He sensibly refuses to stand upon court ceremonial 
where children are called upon to give evidence in the adult 
court. The chapter on children in court shows real understanding. 
Mr. Mullins anticipates legal opposition to his appeal for a reform 
of criminal procedure and for an extension of psychological 
treatment of criminals. Clearly the cause of a criminal act 
cannot be fairly judged unless full inquiries are made about the 
offender. This is often possible in the police court, but the 
arrangement of quarter sessions and assizes is a present obstacle 
in the way of inquiry. 

Mr. Mullins has made public a new aspect of criminal treatment. 
To some dispensers of justice and punishment it must seem 
quite revolutionary. Dr. Edward Glover, in his brilliant preface, 
gives Mr. Mullins full praise for his pioneer work in the police 
court, but stresses the importance of strictly delimiting the 
respective spheres of the operation of the law and medical service. 
Dr. Glover is alive to the danger of too much authority being 
handed over to the psychological specialist. He points out. 
as he has done elsewhere, the restrictions with which ‘* selection ”’ 
tests may threaten us. 

Knowledge of the reactions of the human mind and body 
is incomplete. The relation of the physical and emotional to 
the psychological element is imperfectly understood. Never- 
theless Mr. Mullins has given a lead in the direction of the 
sympathetic handling of the offender. Much may be achieved 
if all magistrates and judges would adopt this attitude, and 
a liability ef the community may thus be converted into an 
asset. : 


Concise E.P.T. and N.D.C. By A. G. McBatx, Chartered 
Accountant. 1943. Demy Svo. pp. viii and = (including 


Index) 119. London: Sweet & Maxwell, Ltd. 12s. 6d. net. 

There are now quite a number of works on E.P.T. and N.D.C. 
Mr. McBain’s addition to these is, however, welcome, as it is a 
good and clear presentation of the subject and contains some 
very illuminating examples which are very helpful as an aid to 
the understanding of the complicated statute law. Mr. McBain 
refers to the ** maze of this difficult and at times tortuous legisla- 
tion,’ and this is certainly not an overstatement. 

Since the original introduction of E.P.T. in the second Finance 
Act, 1939, there have been substantial legislative changes and 
additions. For this reason an up-to-date guide to the subject 
is very necessary. Mr. McBain has collated and interpreted the 
body of statute law on E.V.T. and N.D.C. up to the Finance 
Act, 1943. There is adequate treatment of such matters as 
farmers’ E.P.T., successions and amalgamations, and groups of 
companies. 


Books Received. 


E.P.T. Acts Collated and Fully Indexed. With Case Law and 
Practice Annotation. By GitperT B. Burr, F.C.LS.. F.T.11.., 
of the Institute of Taxation. L948. Demy Svo. pp. xvi and 
(with Index) 167. London: Jordan & Sons, Ltd. 12s. Gd. net. 

The Conscientious Objector and the National Service Acts. <A 
Guide for Men and Women Conscicitious Objectors and their 
Advisers. 1943. Central Board for 
Conscientious Objectors. 


pp. 382 


Gd. 
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THE SOLICITORS’ JOURNAL. 
NEW SUBSCRIPTIONS. 
Serving members of the legal profession now have the opportunity of 
placing subscriptions at the specially reduced rate of £1 17s. 6d. per annum, 
inclusive. THe Sonicrrors’ JouRNAL provides an idcal service of comment 
and authoritative articles on changes in law and practice. 
Mr. Ernest E. Bird has been re-clected Chairman of the Legal & General 
Assurance Society, Ltd., for the ensuing year. The Hon. W. Bb. L. 
Barrington has been re-elected Vice-Chairman. 


Notes of Cases. 
HOUSE OF LORDS. 
McMahon +. David Lawson, Ltd. 
Viscount Simon, L.C., Lord Thankerton, Lord Russell of Killowen, 
Lord Macmillan and Lord Wright. 7th December, 1943. 

Master and servant—Workmen’s compensation—Workman employed part- 
time suffers personal injury—Assessment of weekly compensation—W hether 
earnings from employment not within Act to be included in average weekly 
earnings—Workmen’s Compensation Act, 1925 (15 d& 16 Geo. 5, c. 84), 
s. 10 (ii). 

Appeal from a decision of the Court of Session confirming the decision 
of the Sheriff-Substitute as arbitrator under the Workmen’s Compensation 
Act, 1925. 

The appellant was a workman employed part-time by the respondent 
company at ISs. a week. He suffered personal injury from an accident 
arising out of and in the course of his employment. At the time of the 
accident the workman was employed for the rest of his time by his father, 
with whom he lived, receiving from him a weekly wage with board and 
lodging. This latter employment did not constitute him a ** workman ” 
under the Act of 1925, s. 3 (2) (e), and consequently, if he had met with 
the accident while serving his father, the statute would have given him no 
compensation. The question was whether, in computing the compensation 
payable to the workman, his average weekly earnings were to be reckoned 
as those which he received from the company alone or those which he 
received from both the company and his father together. The Court of 
Session held that the workman’s earnings from his father should not be 
taken into account. The workman appealed. The Workmen’s Compensa- 
tion Act, 1925, s. 10 (ii), provides: ** Where the workman had entered into 
concurrent contracts of service with two or more employers under which 
he worked at one time for one such employer and at another time for 
another such employer, his average weekly earnings shall be computed as 
if his earnings under all such contracts were earnings in the employment 
of the employer for whom he was working at the time of the accident.” 

Viscount Simon, L.C., said that there was undeniably a powerful 
argument to be advanced for the view of the Court of Session and the 
correct answer might well be regarded as doubtful were it not that this 
question of construction had already been the subject of a decision by the 
House of Lords, a circumstance which had escaped the notice of everybody 
until the appeal was concluded. In Owners of s.s. “* Raphael” v. Brandy 
[1911] A.C. 413, the injured workman was a stoker serving on board a 
toyal Naval Reserve stoker, in which 
This retaining fee 
concurrent 


merchant ship, but he was also a 
character he received an annual retaining fee of £6. 
was held by the House of Lords to be ** earnings ” under a **‘ 
contract ” of naval service with the Crown, and it was further decided that 
it had to be taken into account in calculating the stoker’s average earnings, 
notwithstanding that the Act did not apply to persons in the naval service 
of the Crown. The consequence was that it was not now disputed that in 
Brandy's case the House deliberately adopted the view for which the 
workman contended. The appeal must be allowed. 

The other noble and learned lords agreed in dismissing the appeal. 

CounseL: James Walker and George Reid ; Blades, K.C., and Calvin. 

Souicirors ; Kingsford, Dorman d& Co., tor Allan McDougall & Co., 
S.8.C., Edinburgh. and R. Maquire. Cook d& Co., Glasgow ; Caporn and 
Cam pl ll, for Ross d& Ross, S.S.C., Edinburgh. 

{Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 
KING'S BENCH DIVISION. 
Jn re The Petition of Right of the Canadian Eagle Oil Co,, Ltd. 
Maenaghten, J. 12th October, 1943. 

Rerenue—income Tax—Petition of right—Demurrer by Crown 

Canadian company to have tax reduced on dividends paid by it to share 

holders resident in United Kingdom—Crown’s contention that if taa 

CXCE SSTVE, the prope r pe rsons to claim re duction were the individual share - 

holders—Further contention of Crown that claim should have been made 

by way of appeal to High Court as provided by statute—Incomé Tax Act, 

L918 (S & 9 Geo. 5, c. 100). s. 147, Sched. D, Case 5. 

Demurrer by the Crown to the petition of right of the suppliant. 

This was a petition of right presented by a Canadian company, in which 
the suppliant prayed for repayment of part of the income tax which had 
been assessed under Case V, of Sched. D, on the dividends which it had paid 
through its agents in London to those of its shareholders, who were resident 
The said dividends were derived from profits of 
profits made by carrying on business in Canada 
(2) profits derived 











Prayer of 


in the United Kingdom. 

two different kinds, i.e. (1) 
and from other sources outside the United Kingdom ; 
by the receipt by the suppliant of dividends from shares held by it in five 





British companies, holding registered offices in the United Kingdom. All 
these dividends from the five British companies had already borne tax by 
deduction at source, in accordance with r. 20 of the General Rule applic ible 

! that in aceordance with the 


to all schedules, and the suppliant prayed that 
principle laid down in Gilbertson v. Fergusson, LAR. 5 Ex. F., 7 Q.BD, 5€2, 
T. Cas. 861, hich the suppliant had paid to its shareholders 


the dividends w! 
resident in the United King« 





lom should only bear tax on such part of those 
dividends which represented the profits of the suppliant other than the 
profits it acquired by the receipt of the dividends from the five British 
companies in which it held shares. The Crown did not admit the applic- 
ability of the principle of the case of Gilbertson v. Ferqusson, and furthermore, 
| contended that, at any rate, that case, in view of the decision in the case of 
| Barnes v. Hely Hutchinson [1940] A.C. 81; 22 T. Cas. 585, did not apply 
' to those dividends issued by the suppliant as constituted fixed preferential 
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lividends. The Crown, however, demurred to the presentation of the 
petition on two grounds, namely: (1) [f the assessments were excessive, 
it was not the suppliant who was entitled to a return of the tax which was 
in excess of the proper assessments, but it was the individual shareholder: 
wno would be entitled to such a return; (2) even if the suppliant was 
entitled to claim anything, the procedure by which it should have made 
its claim was not by petition of right, but by an appeal to the High Court 
under the provisions of s. 147 of the Income Tax Act, 1918. 

MAcNAGHTEN. J., said that the suppliant had no right to the moneys 
which it had paid by way of dividends to its shareholders in the United 
Kingdom, therefore, on that ground alone, the petition of right must fail. 
Secondly, s. 147 of the Act provided that the person assessed may appeal 
against the assessment, ** where proceedings in order to an assessment under 
Sched. D are taken before the Special Commissioners,”’ as in this case, such 
proceedings before the Special Commissioners had been taken, it followed 
that the provisions of s. 147 applied, and therefore the demurrer succeeded 
on this ground also. 

Petition dismissed. 

CounseL: J. Millard Tucker, K.C., and Heyworth Talbot ; The Attorney- 
General (Sir Donald Somervell, K.C.) and R. P. Hills. 

Soxicirors : Horace Davey ; Solicitor of Inland Revenue. 

{Reported by J. H. G. BULLER, Esq., Barrister-at-Law.} 





Parliamentary News. 
ROYAL ASSENT. 


The following Bills received the Royal Assent on the 16th December : 
Expiring Laws Continuance. 
Local Elections and Register of Electors (Temporary Provisions). 
Mining Industry (Welfare Fund). 
HOUSE OF LORDS. 
Courts (Emergency Powers) (Scotland) Bill | H.L.}. 
Read Third Time. 
Naval Forces (Extension of Service) Bill | H.L.]. 
Read Second Time. 
HOUSE OF COMMONS. 
Education Bill [H.C.]. 
tead First Time. 
Landlord and Tenant (Requisitioned Land) Bill [H.L.]}. 
tead First Time. 
Reinstatement in Civil Employment Bill {H.C.}. 
Read First Time. 
QUESTIONS TO MINISTERS. 
EXPEDITION OF Divorce Cases. 
Mr. Leacu asked the Attorney-General whether steps will be taken to 
expedite the hearing of divorce cases in other courts in view of the great 
congestion now existing in London. 
The ATTORNEY-GENERAL: My noble friend the Lord Chancellor and 
I are fully alive to the importance of this question and I hope to be able 
to make a statement shortly. {14th December. 


{15th December. 


{16th December. 


[15th December. 
{17th December. 


[16th December. 


Divorce Statistics. 

Mr. THorneE asked the Attorney-General the total number of matrimonial 
cases where decrees nisi were made absolute for the year ended December, 
1942, and for the eleven months ended November, 1943. 

The ATTORNEY-GENERAL: Seven thousand, six hundred and forty-five 
decrees absolute were pronounced during the year ended December, 1942 ; 
and 9,210 decrees absolute have been pronounced during the eleven months 
ended November, 1943. 

Mr. THoRNE: What is the reason for these divorces % 

The ArrorNEY-GENERAL: That is beyond me; but there is no doubt 
that war conditions result in more divorces than occur in peace time. 

[14th December. 
Poor Persons RuLes: Wevtsi Law Societies. 

Mr. S. O. Davies asked the Attorney-General (1) whether he will give 
a list of the Law Societies in Wales which are operating the Poor Persons 
Rules ; 

(2) whether he will take steps to ensure that the Poor Persons Rules 
shall be operated throughout Wales. 

The ATTORNEY-GENERAL: The only Law Societies in Wales which are 
at present issuing Poor Persons certificates are the Chester and North 
Wales Society and the Merthyr Tydfil and Aberdare Society. Poor persons 
divorce cases from Wales, where one of the parties is serving in the Forces, 
are now being conducted by the Services Divorce Department of The 
Law Society in London. [f a local solicitor is unavailable and the Com- 
mittee so certify, the Rules enable the case to be conducted from London. 
It is very much to be regretted that all Law Societies in Wales are not 
operating the Poor Persons Procedure, which of course depends on the 
co-operation of solicitors. My noble friend the Lord Chancellor and I 
hope most sincerely that the societies concerned will reconsider their 
atittude. [15th December. 

OwNeERSHIP OF HOUSEHOLD FURNITURE. 

Dr. SUMMERSKILL asked the Attorney-General whether his attention has 
been drawn to the present position of the housewife who, when deserted 
by her husband, is also deprived of the household furniture which she has 
helped to provide out of the housekeeping allowance ; and whether he 
proposes to introduce legislation to remedy this grievance. 

The ATTORNEY-GENERAL: Furniture in a home belongs to the members 
of the household with whose money it has been bought or to whom it has 
been given. I cannot hold out hopes that in the present circumstances 
final consideration can be given to the point raised, but the question whether 


further protection is needed to prevent a deserting husband depriving 
his wife and family of necessary household furniture has been noted. 
[15th December. 
JUVENILE DELINQUENCY. 

Dr. Russet Tuomas asked the Home Secretary whether he will consider 
setting up a Committee to investigate the problem of juvenile delinquency 
in all its aspects. 

Mr. H. Morrison: The suggestion made by my hon. friend has been 
well in my mind in connection with post-war developments, and I shall 
hope before long to appoint a Committee to advise me on some or all of 
the aspects of this subject. I should like, however, to take the opportunity 
of saying that ten years’ experience of the working of the Children and 
Young Persons Act, 1933, has satisfied my advisers that, generally speaking, 
the principles on which young offenders are at present being dealt with 
are sound, and that progress has continued, in suite of the unfortunate 
impact of war on social conditions. I should like also to express my warm 
appreciation of the admirable and successful work, of which the general 
public knows so little, done by justices sitting in juvenile courts, by probation 
officers and by the heads and staff of approved schools and other homes 
or institutions for children, which assist the jnvenile courts in their work. 

{16th December. 
Hicn Court JupGes. 

Sir Herserr Witiiams asked the Attorney-Genera! whether he will 
introduce legislation to authorise the appointment of a sufficient number 
of additional judges to ensure that every cause may normally be heard 
on a pre-determined date so that the present denial of justice due to delays 
may be brought to an end. 

Sir WittiaM Davison asked the Attorney-General whether his attention 
has been called to the recent practical closing down of the Royal Courts 
of Justice in London to civil litigants by reason of the insufficiency of 
High Court judges available for the trial of cases; and whether he will 
consider the appointment of additional judges, in view of the recent 
additional work thrown upon them in having large numbers of divorce 
cases at assizes throughout the country as well as the constant call upon 
judges to preside at or undertake Government inquiries on various matters 
of national importance. 

The ArrorNey-GENERAL: On the 8th, 9th and 10th December three 
of the seven King’s Bench judges in London were unable to sit owing to 
illness. During the same period three judges were hearing a part-heard 
ease in the Divisional Court, with the result that only one judge was 
available to take non-jury cases. These are the only three days during 
the present Michaelmas sittings when there has only been one judge sitting 
at nisi prius. As I have already stated in reply to other questions, I hope 
shortly to make a statement with regard to the Government's proposals 
to effect the more speedy trial of divorce cases both in London and the 
provinces. My Noble Friend the Lord Chancellor is reviewing the position 
of the High Court generally, but the King’s Bench Division in London is 
substantially abreast of its work. {16th December. 








? ° ° 
War Legislation. 

STATUTORY RULES AND ORDERS, 1943. 

Coal Mines (South Wales) (Pneumoconiosis) Order, Dee. 8. 

Essential Work (Trawler Fishing) Order, Dec. 2. 

Feeding Stuffs Rationing Order, 1943, and Directions, 


. 1696. 
. 1674. 
. 1691. 
Oct. 23. Amendment Order, Dec. 9. 
Finance. Direction, Dec. 9, relating to residents in French 
North Africa, French Somaliland and Corsica. 
Food (Point Rationing) (No. 3) Order, 1943. 
Order, Dec. 9. 
Food (Transport). 
Limitation of Supplies (Miscellaneous). 
Dec. 6, ve Information and Returns. 
Prohibited Goods (Miscellaneous). Licence and Exemption, 
Dec. 4, re Metal Toys. 
Trading with the Enemy (Corsica) Order, Dec. 9. 
Trading with the Enemy (Enemy Territory) (Cessation) Order, 
Dec. 9. 


. 1688, 
. 1690. Amendment 


Food (Sector Scheme) Order, Dec. 4. 
Returns. Order, 


. 1675. 
. 1637. 
E.P. 


1661. 


No. 1685. 
E.P. 1684. 


WAR OFFICE. 
Home Guard Regulations, 1942. Vol. Il, Amendments 6. Nov., 1943. 
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Notes and News. 


Honours and Appointments. 

The Colonial Office announces that Mr. WauTer HarraGiy, Attorney- 
General, Kenya, has been appointed Chief Justice of the Gold Coast, in 
succession to Sir Philip Petrides, who is retiring soon. Mr. Harragin was 
called by Gray’s Inn in 1912. 

Lieutenant-Colonel Witttam Exiiorr Batt, who has been Stipendiary 
Magistrate at East Ham since 1939, has also been appointed Stipendiary 
Magistrate for West Ham. Lieutenant-Colonel Batt was called by Gray’s 
Inn in 1920. eatntanee 
Notes, 

His Honour Judge Sir Gerald Hurst, K.C., has been appointed Treasurer 
to the Honourable Society of Lincoln’s Inn for the year commencing 
lith January, in succession to Lord Justice Luxmoore. 

Mr. Justice Birkett, at the close of Birmingham Assizes recently, said 
he had fulfilled an ambition to do the whole Midland Circuit, and added : 
** We have done 303 divorce cases, which I understand to be a record for 
the city.” 














